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Before Cissel, Seeherman and Hanak, Adm nistrative Tradenark
Judges.

Opi ni on by Hanak, Adm nistrative Trademark Judge:

Enconpass Group, L.L.C. (applicant) seeks to register
SPIRAL SOFT in typed drawing formfor “pillows for use in
hospitality, institutional and nedical facilities.” The
intent-to-use application was filed on August 26, 1998, and
on August 3, 1999 applicant filed an anendnent to all ege
use. At the request of the exam ning attorney, applicant
di sclaimed the exclusive right to use SOFT apart fromthe
mark in its entirety.

Citing Section 2(d) of the Trademark Act, the exam ning

attorney has refused registration on the basis that
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applicant’s mark, as applied to applicant’s goods, is likely
to cause confusion with the mark SPI RAL LOFT, previously
registered in typed drawing formfor “pillows.”

Regi stration Nunber 1,657,429. 1In this registration,

regi strant disclainmed the exclusive right to use LOFT apart
fromthe mark inits entirety.

When the refusal to register was nmade final, applicant
appealed to this Board. Applicant and the exam ni ng
attorney filed briefs. Applicant did not request a hearing.

In any likelihood of confusion analysis, tw key,
al t hough not exclusive, considerations are the simlarities
of the goods and the simlarities of the marks. Federated

Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192

USPQ 24, 29 (CCPA 1976) (“The fundanental inquiry nandated
by Section 2(d) goes to the cumul ative effect of differences
in the essential characteristics of the goods and
differences in the marks.”).

Considering first the goods, they are legally
identical. The description of goods of the cited
registration is sinply pillows, and this description is
broad enough to include the specialized pillows set forth in

the application. Canadian |Inperial Bank of Comerce v.
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Wel | s Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1814 (Fed.

Cr. 1987). Moreover, we note that in its briefs, applicant
no |l onger argues that there is any difference in the goods.
At page 3 of a paper dated Septenber 22, 1999, applicant
argued that its goods “are clearly different fromthose of
the registrant. The registrant’s goods [pillows] are
i ntended for household use, while applicant’s goods
[pillows] are intended for use in hospitality, institutional
and nedical facilities.” However, applicant did not
reiterate this argunent inits briefs. Indeed, at page 1 of
its reply brief, it specifically disavowed the argunent that
registrant’s pillows are “intended for household use.” In
sum for the purposes of this proceedi ng, we nust consider
that applicant’s pillows and registrant’s pillows are
| egal Iy identical

Consi dering next the marks, we note at the outset that
when the goods of the parties are identical as is the case
here, “the degree of simlarity [of the marks] necessary to
support a conclusion of likely confusion declines.” Century

21 Real Estate Corp. v. Century Life of Anmerica, 970 F. 2d

874, 23 USPd 1698, 1700 (Fed. Gr. 1992). This is
particularly true when not only are the goods identical, but

3



Ser. No. 75/542,603

in addition they are i nexpensive itens such as pillows. See

Specialty Brands, Inc. v. Coffee Bean Distributors, Inc.,

748 F. 2d 669, 223 USPQ 1281, 1282 (Fed. Cir. 1984) and In re

Martin’s Fanous Pastry Shoppe, Inc., 748 F.2d 1565, 223 USPQ

1289, 1290 (Fed. Cir. 1984).

Mar ks are conpared in ternms of visual appearance,
pronunci ation and neaning. In terns of visual appearance
and pronunciation, we find that the two marks are extrenely
simlar. Both marks consist of two words; the first word in
both marks (SPIRAL) is identical; and the second word in
both marks consists of four letters with the last three
letters (OFT) being identical. 1In short, the only
di fference between the two marks is the first letter of the
second word.

G ven the very slight differences in the two marks,
consuners view ng the two marks could well not even notice
the difference. O course, it need hardly be said that the
test for likelihood of confusion is not one of conparing the
two marks next to each other. Thus, a consuner famliar
wWith registrant’s SPIRAL LOFT pillows, upon |ater
encountering applicant’s SPI RAL SOFT pillows, would be even
|l ess likely to distinguish the two marKks.
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Li kewise, in terns of pronunciation, the two narks are
extrenely simlar. The first word is, as previously noted,
absolutely identical, and the second words (LOFT and SOFT)
rhyme. Again, it nust be noted that in deciding whether
there is a |ikelihood of confusion, the proper test is not
one of conparing the marks next to each other. A consuner
hearing about registrant’s SPIRAL LOFT pillows and then
| at er hearing about applicant’s SPIRAL SOFT pillows coul d
easily assunme that there was no difference in sound or
pronunci ati on between the two marks.

Finally, we turn to a consideration of the nmeaning of
the two nmarks. However, before doing so, we wish to note
that, in appropriate cases, simlarity as to any one factor
(vi sual appearance, pronunciation or neaning) nay be
sufficient for a finding of |ikelihood of confusion. Krim

Ko Corp. v. Coca-Cola Co., 390 F.2d 728, 156 USPQ 523, 526

(CCPA 1968). An appropriate case for finding likelihood of
confusion based on simlarity as to just one factor is where
the goods are not only legally identical, but in addition
they are inexpensive. Thus, even if we were to accept
applicant’s argunent that its mark SPI RAL SOFT and
registrant’s mark SPI RAL LOFT have different neanings, we
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neverthel ess would find that there exists a |ikelihood of
confusion given the fact that the goods are identical,
i nexpensive itens and the fact that the two marks are so
extrenely simlar in terns of visual appearance and
pronunci ati on.

At the outset, we acknow edge that the prinmary neani ngs
of the words “soft” and “loft” are different in that the
| atter word typically refers to “an attic or atticlike

space.” Webster’'s New Wrld Dictionary (1975). However,

the exam ning attorney has referenced other definitions of

these words taken from The Anerican Heritage D ctionary of

the English Language (3d ed. 1992). The sixth definition of

the word “loft” is as follows: “a. the thickness of a
fabric or yarn. b. the thickness of an item such as a down
conforter, that is filled with conpressible insulating
material.” This definition of the word “loft” bears sone
simlarity to the third definition of the word “soft” which
is : “snooth or fine to the touch: a soft fabric.”

It nust be renenbered that the common purchasers of
applicant’s goods and registrant’s goods woul d be those who
purchase pillows for hospitality, institutional and nedi cal
facilities. These are not just typical purchasers. Rather,
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at | east sone of these specialized purchasers nmay well be
famliar with this other definition of the word “loft” which
is at | east somewhat simlar to one definition of the word
“soft.”

In any event, as previously noted, we would find that
there exists a |likelihood of confusion even if the neanings
of the two marks were dissimlar.

Decision: The refusal to register is affirmed.









